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RIGHT TO REINSTATEMENT OF POLICY 


After the lapse of a policy for non-payment of premiums an 
insured applied for reinstatement, tendering the delinquent 
payments and furnishing a certificate from his attending physi- 
cian, as requested, respecting a recent illness. A few days 
thereafter, the insurer wrote to the insured requesting that he 
submit to a further medical examination by a designated physi- 
cian. However, prior to the receipt of this letter, the insured 
was accidentally killed in an automobile collision. The bene- 
ficiary under the policy brought an action to recover the ordi- 
nary death benefit, plus the accidental death benefit. The claim 
with respect to the ordinary death benefit was settled. Ona 
previous hearing in Bankers Life Company v. Bowie, re- 
ported at 2 Life Cases 264, the United States Circuit Court of 
Appeals for the Tenth Circuit held that an insurance company 
could not act arbitrarily with respect to an application for rein- 
statement and that, if satisfactory evidence of insurability is 
furnished by an insured, the insurer is bound to reinstate the 
policy in compliance with the terms of the policy. Such rein- 
statement dates back to the date of the application therefor. 


New Evidence 


The case was remanded on the former hearing and on trial 
there was a judgment for the beneficiary from which the insurer 
appealed. The latter objects to the court’s rejection of a report 
obtained by it from a credit company, contending that such 
report justified its request for additional proof of insurability. 
This report contained information relative to the insured’s 
marital difficulties and stated that he daily used intoxicating 
liquors but not to such an extent as to interfere with his duties 
as a practicing lawyer. However, it is not shown that the in- 
surer requested additional information with respect to these two 
matters which it would have had a right to do. There was 
nothing in this report that indicated that the insured’s state of 
health was other than as represented to the insurer in the appli- 
cation for reinstatement. The two matters disclosed by the 
report were immaterial to the issues in the case, and the admit- 
tance of the report would have availed the insurer nothing. 


The court concludes that the insurer was obligated to rein- 
state the policy and that since the reinstatement dates back to 
the date of application, the beneficiary is entitled to recover the 
double indemnity provided for accidental death. See ff 502,158. 
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% NEGLIGENCE * 
(Other than Automobile) 


Railroad’s Liability—In a suit brought by plaintiff to recover 


damages resulting from the death of her decedent, who was 
injured while manipulating brakes on a railroad car, the 
court stated that defendant, who was accustomed to place 
loaded cars for a consignee at a place on its tracks, with 
knowledge that they would be moved therefrom by the 
consignee’s employees, of whom plaintiff was one, to another 
place on its tracks for unloading, was bound to exercise 
ordinary care to furnish cars reasonably safe for the em- 
ployees in moving the cars. Judgment in favor of defendant 
was reversed. (Weeks, Admx. v. Pollard, Recr.; Pollard, 
Recr. v. Weeks, Admx., Ga. Ct. of App.).. .] 402,436. 


Freight Shipments.—Plaintiff had delivered to defendant carrier 


a shipment of mules. Upon arrival at their destination two 
of the mules were sick and subsequently died. The court 
held, as to the presumption arising out of receipt by the 
carrier of the shipment in good condition and delivery to 
the consignee in bad condition, that even if it were assumed 
that the mules appeared to be in good condition when 
received for transportation (which fact was not proved), 
there was no testimony tending to show that the sickness 
from which they died was contracted as a result of any 
negligence on the part of the carrier. Recovery was denied. 
(Stephenson Mule Co. v. Powell, Jr. et al., Recrs., S. C. Su- 
preme Ct.).. .] 402,434. 


Flood—Act of God.—Plaintiff brought an action upon a bill 


of lading to recover for loss caused by a breach of contract 
to safely transport a carload of dressed poultry, butter and 
eggs. The produce was destroyed by a flood which swept 
through the railroad yards. The court held that the flood 
was clearly an act of God which exonerated defendant from 
liability, plaintiff having failed to sustain the burden of 
proving that the negligence of the railroad company inter- 
vened to such an extent as to be the proximate and direct 
cause of the loss. (Fairmont Creamery Co. v. Thompson, Neb. 
Supreme Ct.). . .§ 402,433. 


Shipment Delayed.—Plaintiff brought an action against defendant 


to recover for damages occasioned by delay in transporting 
a carton of nested fur felt hat bodies. Defendant’s position 
was that in the handling of the goods in question it merely 
picked them up at plaintiff's place of business and delivered 
them to a truck company for transportation. The court 
concluded that defendant was liable as a common carrier 
for the damages sustained by plaintiff. (Stern McGiveny & 
Co. v. Keeshin Motor Express Co., Inc., Ill. App. Ct.) 

{ 402,432. 


Wire Damaged.—Defendant, a common carrier, transported via 


water certain telephone wire for plaintiff. A judgment was 
recovered by plaintiff upon the theory that the wire, by 
defendant’s negligence, was exposed to salt water and by 
reason thereof was damaged. The judgment was affirmed 
on appeal. (Bull Steam Ship Line v. on Electric Co., Inc., 
Fla. Supreme Ct.). . .J 402,440. 


“Exemption from Liability” Clause.—Plaintiff sued to recover 


for damages to his packing shed, which was located on 
defendant’s property, alleged to have been destroyed as the 
result of a fire caused by defendant’s locomotive. By the 
terms of a spur track agreement and lease entered into 
between plaintiff's assignor and defendant railroad, the 
former agreed to release, discharge, indemnify and save 
harmless the railroad from liability for destruction of, or 
damage to any property in the possession of plaintiff's 
assignor, by fire resulting directly or indirectly from the 
operation of the track by the railroad. The court held that 
this “exemption from liability” clause was valid and relieved 
defendant of liability. (Rhiwmehart v. Southern Pacific Co., 
U. S. Dist. Ct., S. D., Calif.) . . .] 402,430. 


Shipper’s Liability—Where it was shown that melons delivered 


to defendant carrier for shipment were inflicted with anthrac- 
nose and stem end rot at the time of their delivery, and that 
the entry of this disease into the melons was due to the 
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omission of the shipper, the court held that the carrier was 
not liable for loss resulting from the deterioration of the 
melons. (S. L. Shepard & Co. v. Agwilines, Inc., U. S. Dist 
Ct., E. D., S. C.)...9 402,435. 


Fall into Ravine.—Plaintiff, upon leaving a train at defendant's 


station, failed to find the road leading from the depot to the 
town and, as a result, fell into a ravine near said depot and 
was injured. The court held that defendant was negligent 
in not having its station lighted sufficiently to allow passen- 
gers alighting from its trains to find their way from the 
station to the road and that this negligence was the proxi- 
mate cause of plaintiff's accident. Judgment was entered for 
pentié. (Wink v. Thompson, Trustee of the Missouri Pacific 
. R. Co., La. Ct. of App.) .. .9 402,446. 


Railroad Passenger Injured.—Plaintiff sued to recover damages 


for injuries sustained while he was in the act of alighting 
from defendant’s train. He alleged that defendant, after 
stopping the train, did not wait a sufficient time for him to 
alight and, also, that as he was going down the steps of the 
train, it was suddenly and violently jerked, throwing him to 
the ground. He further alleged that defendant was negligent 
in failing to remove from the steps snow and ice which had 
accumulated thereon. Judgment for plaintiff was reversed 
because of various errors committed by the trial judge. 
(Alabama Great Southern R. R. Co. v. McBryar, Ga. Ct. of 
App.). . .{ 402,452. 


Delay in Delivering Telegram.—Suit was instituted by plaintiff 


to recover damages allegedly suffered by his wife because 
of the negligence of defendant telegraph company in failing 
to deliver promptly a telegram announcing the serious illness 
of his wife’s father, by reason of which, it was alleged, his 
wife was denied the comfort and consolation of being at the 
bedside of her father while he was still alive. Plaintiff further 
alleged that this resulted in great mental pain, nervous 
shock, disappointment, grief and mental anguish to his wife. 
Judgment for plaintiff was affirmed on appeal. (Western 
Union Telegraph Co. v. Lane, Tex. Ct. oF Civ. App.) 
402,450. 


Board of Education’s Liability—Defendant board of education 


permitted several of its playgrounds to be opened after 
school hours. The minor plaintiff entered a playground 
adjoining a public school near his home and was injured 
while standing near that part of the playground where a 
game of stickball was being played, when a stick used in 
the game as a bat slipped out of the batter’s hands and 
struck him. Defendant was held not liable. (Lutzker et al. 
v. The Board of Education of the City of New York, N. Y. 
Supreme Ct., App. Div.)...§ 402,443. 


School Playground—Nuisance.—Defendant school district, in 


the operation of a school playground, was held to have 
created and maintained a private nuisance which caused 
plaintiff, an adjacent landowner, special damages. The immu- 
nity of a governmental agency from liability for negligence in 
the exercise of a governmental function does not exempt it 
from liability for a nuisance created and maintained by it. 
That part ate trial court’s decree granting plaintiff dam- 
ages was affirmed; however, the provisions relative to an 
injunction were too stringent and the decree was accordingly 
modified. (Ness v. The Independent School District of Sioux 
City, lowa, Iowa Supreme Ct.). . .] 402,438. 


—In a suit brought by plaintiff to recover 
damages for injuries sustained by his wife when she fell in 
defendant’s self-service store as the result of slipping on a 
slick spot on the floor, said slick spot alleged to have been 
caused by a piece of carrot top which had been dropped on 
the floor and crushed underfoot by customers, it was not 
error to sustain defendant’s a demurrer to plaintiffs 
petition. (Cook v. Kroger Baking & Grocery Co., Ga. Ct. 0 
App.)...§ 402,451. 


Restaurant Patron Injured.—Plaintiff brought an action to | 
recover damages for personal injuries, including a fracture — - 


of the femur, alleged to have been sustained when he slipped 
and fell on the floor in the men’s room of defendant's restau: 
rant. A judgment entered on the jury’s verdict in favor 0 


Paragraph (1) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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plaintiff was reversed on appeal, the court holding that the 
verdict was against the weight of the evidence. (O’Comnor v. 
Normond Restaurant, Inc., N. Y. Supreme Ct., App. Div.). 

q 402,444. 


of Jew by Hotel Guest.—The negligence of defendant 
Lom of Jorn revulted in the loss of jewelry, in Florida, by 
one of its guests did not entitle the guest to recover damages 
from the hotel company when the jewelry had not been 
deposited with it for safe-keeping, a statute in force pro- 
viding that, in no event, was liability to attach to the pro- 
prietor of a hotel for loss of jewelry unless deposit was made 
with the hotel, and a receipt taken. (Ely et al. v. Charellen 
Corp., d. b. a, Lauderdale Beach Hotel, U. S. C. C. A., 5th C.) 

_ . 402,439. 


Landlord and Tenant.—Plaintiffs were tenants in defendant’s 
building. A fire broke out in the building shortly after oil 
for the heating equipment had been delivered. When plaintiff 
wife opened a door leading to a stairway she observed smoke, 
became frightened, and ran to a porch in the rear of her 
apartment. She attempted to make her escape with the aid 
of a bedspread, which she tied to the porch railing, but lost 
her grip and fell, sustaining injuries. Judgment was entered 
for plaintiffs. (English et al. v. Merroads Realty Corp., N. Y. 
Supreme Ct., App. Div.).. .] 402,442. 


Fall of Screen from Window.—Plaintiff, an infant, was injured 
while being carried along a sidewalk by his father, when a 
screen from a window in defendant’s hotel fell and struck 
him. The accident was alleged to have occurred when a 
guest in the hotel raised the screen to look out and it fell 
from his hands to the sidewalk. The court denied a recovery. 
(Kapphahn v. Martin Hotel Co. et al., lowa Supreme Ct.). 

{ 402,437. 


Fall in Yard.— Where plaintiff’s intestate was injured when he 
fell while in a yard controlled by defendant, the court held 
that the proof disclosed no negligence on the part of defend- 
ant and, further, failed to establish that the intestate was 
free from contributory negligence. (Dougherty, Admzx. v. 
Shapiro, N. Y. Supreme Ct., App. Div.). . . 402,431. 


Sprinkling Operations—Pedestrian Injured.—Defendant, an 
abutting property owner, permitted waste water from_its 
sprinkling operations to run onto and across a sidewalk. The 
water, mixed with dirt and silt, caused the sidewalk to be 
slippery and plaintiff wife, while walking over the same, fell 
and was injured. A judgment entered for defendant on a 
directed verdict was reversed on appeal, the court holding 
that plaintiffs had presented facts entitling them to go to the 
jury. (Cobb et al. v. Salt River Valley Water Users’ Assn., 
Ariz. Supreme Ct.)... 402,449. 


Building Contractor’s Liability—Where plaintiffs sued defend- 
ant, a building contractor, for damages alleged to have 
resulted from defective workmanship and materials used by 
him in the construction of a house which he contracted to 
build for them, a judgment in favor of plaintiffs was reversed 
because of misconduct of the jury. (Plaster v. Roper et ux., 
Tex. Ct. of Civ. App.).. . 1 402,448. 


Contributory Negligence.—In an action to recover damages for 
the death of plaintiff’s intestate, who fell from defendant’s 
building while engaged in his occupation as a window cleaner, 
the court denied a recovery, holding that the decedent volun- 
tarily relinquished the protection which the safety devices 
afforded him and, therefore, was guilty of contributory 
negligence. (Andross, Admx. v. The Trustees of Columbia 
University in the City of New York, N. Y. Supreme Ct., App. 
Div.). . . | 402,445. 


Bandstand Platform—Defective Carpeting.—Judgment entered 
in favor of plaintiffs, husband and wife, for injuries sustained 
by the wife when a carpet on a movable bandstand appliance 
(platform and step) slipped under her foot as she stepped on 
the stand, was reversed on appeal. (Fay et al. v. McNamara 
et al., N. Y. Supreme Ct., App. Div.).. . 402,441. 


Hospital Patient Injured.—Where plaintiff sued to recover for 
damages caused when his rib was broken prior to or during 
an operation, while he was a patient in defendant hospital, 
it was error for the trial judge to sustain a general demurrer 
to his petition. (Guilliams v. Hollywood Hospital, Calif. 
Supreme Ct.).. .] 402,453. 


Airports—Operation by Municipality.—An action was instituted 
by plaintiff to recover damages for the destruction by fire 
of his airplane while it was in a hangar at defendant’s 
municipal airport. The petition alleged that while defendant’s 
employee was engaged in making repairs on the tower upon 
which a beacon light was maintained, sparks and hot elec- 
trodes from welding operations fell through a false ceiling 
into the main part of the hangar where the airplane was 
housed, causing the destruction of said airplane. The court 
concluded that, in maintaining and operating the tower and 
beacon light, the city was engaged in a governmental function 
and that the repair of the same was also a governmental 
function. Judgment for defendant was affirmed. (Abbott v. 
City of Des Moines, Iowa, lowa Supreme Ct.) . . . J 402,447. 


* LIFE x 


Exception to Incontestability Clause.—Under policy containing 
one year incontestability clause which provided that it was 
not to be applicable to the provisions relating to disability 
benefits, insurer could not rely on defense of fraud in pro- 
curement of policy in action by insured to recover disability 
benefits after the expiration of the incontestability period. 
(Penn Mutual Life Ins. Co. v. Childs; and vice versa, Ga. Ct. 
of App.).. .§ 502,143. 


Creditor’s Right to Disability Benefits—A judgment creditor 
of a bankrupt insured was held to be entitled to an entire 
fund which had accumulated in the hands of an insurer and 
representing disability benefits to which the insured had 
become entitled. (Conlew, Inc. v. Baltowsky, N. Y. Supreme 
Ct., App. Div.) .. .] 502,142. 


Termination of Employment—Claimed Disability —Evidence of 
work done both prior and subsequent to the termination of 
the insured’s employment prevented a finding that he had 
become totally and permanently disabled prior thereto, his 
release being due to the discontinuance of the job which he 
held. (Black v. Metropolitan Life Ins. Co., U. S. Dist. Ct., 
E. D., Mo., E. Div.). . .$ 502,145. 


Disability Benefit Policy—aAn insurer was not entitled to cancel 
a disability benefit policy subsequent to the insured’s becom- 
ing totally and permanently disabled within the meaning 
of the policy, it having an adequate defense under Missouri 
law in an action at law by the insured to recover disability 
benefits. (Federal Life Ins. Co. v. Ettman, U. S. C. C. A., 8th 
C.). . .§ 502,147. 


Total and Permanent Disability—Upon evidence disclosing 
findings made on medical examinations between date of 
veteran’s discharge from army and time of trial, court con- 
cluded as a matter of law that he was totally and permanently 
disabled within the meaning of his policy due to mental 
infirmity. (Liberty National Bank & Trust Co. v. United 
States, U. S. Dist. Ct., W. D., Ky.).. .$ 502,148. 


Accident Disability Benefits —Under daily income policy except- 
ing liability for benefits in the event that the disability was 
the result in whole or in part of venereal disease, an insurer 
was relieved of liability where the evidence showed that 
the partial amputation of the insured’s foot was necessitated 
by a syphilitic condition rather than by an accidental injury. 
(Jones v. Washington National Ins. Co., La. Ct. of App.)... 
7 502,154. 


Cause of Death.—Court refused to hold insurer liable for acci- 
dental death benefits where in order to establish liability it 
would be necessary to infer that fall sustained by insured 
was due to icy condition of walk and that fall caused shock 
which resulted in vasomotor paralysis. (Wolfson v. Metro- 
politan Life Ins. Co., N. Y. Supreme Ct. App. Div.)... 
1 502,146. 


Insured Accidentally Drowned.—Defendant’s evidence based 
on testimony of expert who answered hypothetical question 
was held to be based on guess or conjecture and plaintiffs 
were properly entitled to a judgment, notwithstanding a 
verdict returned by the jury in favor of defendant, for the 
amount of a double indemnity benefit. (Kanne et al. v. 
Metropolitan Life Ins. Co., Ill. App. Ct.)...9 502,156. 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Accidental Death.—Evidence showing that the insured, while 
in the process of cranking his car, suddenly straightened up 
and then slumped to the ground was insufficient to go to the 
jury on the issue of accidental death. (Plotke v. Metropolitan 

Life Ins. Co., Minn. Supreme Ct.) .. . J 502,157. 


Premium Waiver—Federal Jurisdiction.—In action to recover 
amount paid as premiums during period for which plaintiff 
claimed he was entitled to a waiver of such premiums, the 
only judgment that could be rendered for plaintiff was for 
the amount of premiums gue and the jurisdictional amount 
was not involved. (Stegall v. Pilot Life Ins. Co., U. S. Dist. 
Ct., W. D., Ky.). . .§ 502,144. 


Application for Reinstatement—Fraud.—Fraudulent represen- 
tations by an insured in applying for reinstatement of his 
war risk insurance policy precluded recovery under the 
policy by the beneficiary and the continued acceptance of 
premiums by the Insurance Department after the Compen- 
sation Department had been notified of the true facts did not 
raise an estoppel against the former. (Halverson v. United 
States, U. S. C. C. A., 7th C.). . . 502,149. 


Reinstatement Procured by Fraud.—There is no right to recover 
premiums paid by an insured subsequent to the reinstate- 
ment of his war risk policy where such reinstatement was 
procured upon fraudulent representation as to the condi- 
tion of the said insured’s health. (Ray, Admx. v. United 
States, U. S. C. C. A., 7th C.)...9 502,150. 


Untrue Statements in Application.—An insurer was not liable 
under a policy where the insured had made untrue state- 
ments in the application with respect to health, the fact that 
the insurer failed to make a medical examination not being 
sufficient to raise either a waiver or estoppel. (Hunt et al. v. 
W. O. W. Life Ins. Society, Tex. Ct. of Civ. App.). . . 502,152. 


Assignee’s Rights.—Under policy permitting assignment and 
change of beneficiary, the rights of the assignee were superior 
to those of the named beneficiaries, subsequent endorsements 
on the policy not restricting the insured’s right as to assign- 
ment. (Downey, Recr. v. Stieglite et al., N. Y. Supreme Ct., 
App. Div.).. .{ 502,151. 


Right to Possession of Policies —A judgment in favor of an 
insured in an action in replevin to obtain possession of 
policies assigned by him to a bank and transferred by it to 
the clerk of the court where a judgment was entered against 
the insured and in favor of creditors who paid bank’s debt 
was reversed because the ultimate assignee of the policies 
was not a party to the action. (Braman et al. v. Wall, Sheriff, 
Minn. Supreme Ct.).. .{ 502,141. 


Claim of Former Beneficiaries.—Because of error in the admis- 
sion of testimony of the agent of former beneficiaries who 
were seeking to recover the proceeds of an insurance cer- 
tificate, such testimony being with respect to communications 
with the deceased insured and the defendant also claiming 
under the deceased insured, judgment splitting the proceeds 
of such certificate is reversed. (Barbre v. Barbre et al., Ga. 
Supreme Ct.).. . 502,155. 


Creditor’s Claim to Beneficiary’s Interest—Interest of bene- 
ficiary in policy proceeds which were to be paid to her on 
specified date in future, providing she was then alive, was 
not subject to levy and sale to satisfy a judgment obtained 
by a creditor. (Cohen, Exr. and Trustee v. Cohen, N. J. 
Supreme Ct.).. .§ 502,153. 


*% AUTOMOBILE 


Insured’s Lack of Cooperation.—The court erroneously assumed 
that because the jury found that the defendant driver did 
not meet a car at or near a curve which forced him off the 
road as claimed by him, therefore defendant had wilfully 
and falsely misrepresented the facts to his insurance com- 
pany, thus failing to cooperate with his insurer and relieving 
his insurer from liability for the death of an occupant in his 
automobile. (Hoffman, Special Admr. v. Labutzke, Wis. Su- 
preme Ct.).. .f 704,649. 


July 3, 1941 


Cancellation of Insurance.—In response to an insurance broker’s 
request for information concerning the insured’s accident 
experience for three years, the insured sent a letter giving 
its experience for a single year, though not stating that it 
was for the shorter period. The insured appeared to be a 
good risk when, in fact, its experience over a three year 
period had been poor. It was held under the California 
law that such concealment by the insured warranted the 
insurer’s cancellation of its insurance policy. The insurer 
was, therefore, not obligated to satisfy a judgment obtained 
against the insured. (Gates et al. v. General Casualty Co. of 

mer., U. S. C. C. A., 9th C.)...9 704,643. 


Surgical Aid Employed by Insured.—Plaintiff’s insurance policy 
provided that plaintiff, a taxicab company, should not incur 
any expense except for such immediate surgical relief as 
was imperative, without the written consent of defendant. 
When a passenger was injured, plaintiff employed a doctor 
and nurses to render immediate surgical care. The court 
agreed with plaintiff that, under the terms of the policy, 
plaintiff was given advance authorization to employ such 
medical aid and the insurance company was held liable under 
the policy. (Blue Bird Cab Co., Inc. v. American Fidelity & 
Casualty Co., Inc., N. C. Supreme Ct.). . . 704,651. 


Reinsurer’s Declaratory Judgment Action.—It was held error 
to dismiss a reinsurer’s petition for declaratory judgment 
on the ground that there was an action pending in another 
forum in which the rights of the parties might have been 
determined. At the time the action for declaratory judgment 
was filed, no action was pending in another court in which 
the reinsurer was a party or in which its liability as rein- 
surer was an issue. Litigation arose in Kansas. (The Ex- 
cess Ins. Co. of America v. Brillhart et al., U. S. C. C. A., 10th 
C.)...7 704,666. 


Loss from Collision Insured.—Plaintiff recovered under his 
policy insuring his truck from loss by collision. It was 
held that only substantial compliance with the proof of 
loss clause was required and that plaintiff’s “notice of loss,” 
lacking only verification, was sufficient. There was insufficient 
evidence to indicate a mortgage and plaintiff was held not 
to have violated the provision against incumbrances. (The 
Home Ins. Co. v. Scott, Tex. Ct. of Civ. App.)... 704,658. 


Status of Insurance Agent.—An insurance company was held 
not responsible for the negligent operation of an automobile, 
owned and driven by its insurance agent, the court holding 
that the company exercised no control over the physical 
details as to the manner of performance of the agent’s duties. 
The fact that the agent was free in the selection of the means he 
used in making his rounds showed that the company reserved 
no right of control over the manner in which he performed 
his duties. (Reiling v. Missouri Ins. Co. et al., Kan. City Ct. 
of App., Mo.).. .] 704,662. 


Master and Servant Relationship—Jameson, who had taken 
gasoline to a car out on the road and was driving it back for 
servicing at defendant’s station, struck and injured plaintiff 
who was working on a pump at the station. The main issue 
was the status of Jameson in relation to defendant and the 
court, after viewing the conflicting testimony, held the jury’s 
conclusion of a master and servant relationship to be sup- 
ported by sufficient evidence. (Gable v. Bingler, Va. Supreme 
Ct. of Err.). . .] 704,642. 


Employer-Employee Relationship.—Plaintiff was denied com- 
pensation from the employer of the subscription collector 
who struck him as he was walking across the street. It 
appeared that, although the accident occurred within the 
collector’s territory, he had completed his work and was 
on a personal mission, intending to resume his work about 
36 hours later without going home first. (Klotsch v. P. F. 
Collier & Son Corp. et al., Mo. Supreme Ct.) . . .] 704,645. 


Permissive Use of Vehicle-—The owner of a motor vehicle was 
held answerable for its negligent use, the jury finding by its 
verdict that said vehicle was operated with permission of 
the owner. (Deyo v. Belotte, d. b. a. J. J. Belotte & Son Con- 
struction Co., N. Y. Supreme Ct., App. Div.) .. . 704,656. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Registration of Motor Vehicle.—In registering her automobile, 
plaintiff gave her son’s address where her automobile was 
kept. She herself lived in another state with her husband, but 
made long and frequent visits to her son’s home where a 
room was kept for her, furnished with her own furniture. 
It was held that the address given indicated her residence 
within the meaning of that term as used in the registration 
statute and that she was entitled to recover for the negligent 
damage to her car. (Russell v. Holland, Mass. Supreme Jud. 
Ct.) .. .] 704,644 


Guest Injured on Bridge.—Plaintiff recovered for injuries sus- 
tained when the automobile in which she was riding as a 
guest of the minor defendant collided with a bridge railing. 
Evidence indicated that defendant drove over the dangerous 
curved approach to the narrow one-way bridge at an exces- 
sive speed, having been warned of the presence of the bridge 
and requested to moderate his speed. He was held to have 
acted in heedless and reckless disregard of the rights and 
safety of plaintiff. —— v. Neal et al., Tex. Ct. of 
Civ. App.). . .] 704,652. 


Wife’s Right to Sue Husband.—It was held that the public 
policy of Minnesota forbade plaintiff wife from maintaining 
an action for the personal injury sustained while a passenger 
in defendant husband’s car because of his negligent operation 
thereof upon a highway in the state of Wisconsin, although 
such action was there maintainable. (Kyle v. Kyle, Minn. 
Supreme Ct.)...§ 704,667. 


Crossing from Between Parked Vehicles.—Plaintiff alighted 
from the right side of a car, stopped in a stream of traffic, 
and began crossing the street in front of it. She was struck 
by a taxicab which approached on the left of the car and 
which evidence indicated was driven on the wrong side of 
the road. She was held not contributorily negligent as a 
matter of law and was awarded recovery against those 
responsible for the operation of the taxicab. (Caslow v. 
Checker Taxi Company et al., Ill. App. Ct.).. . 704,638. 


Pedestrian Struck by Blinded Motorist.—Plaintiff recovered for 
injuries received when, as she was walking along the left 
side of the road, she was struck by defendant’s approaching 
automobile. Defendant saw plaintiff walking toward him in 
a position of safety. Thereafter he was blinded by the lights 
of an approaching vehicle; he did not slow down and his 
vision did not clear until he was virtually upon the plaintiff 
and was unable to avoid striking her. (Locker v. Carter, Va. 
Supreme Ct. of App.). . .] 704,641 


Infant Injured by Car in Alley.—Defendant was held answer- 


able for injuries sustained by a child whom his car struck 
while traveling along an alley. There was evidence indicating 
that the child ran from behind a garage; other evidence 
indicated that the child had not reached the alley when she 
was struck. The case was, therefore, one for the jury and 
its verdict holding defendant liable was upheld. (Allerdyce 
et al. v. Martin, Minn. Supreme Ct.) .. . | 704,659. 


Liability of Board of Education.—The board of education, in 
transporting children to and from school, performs a govern- 
mental function of the state and may not be sued in tort. 
Plaintiff was, therefore, unable to obtain compensation from 
the board for the death of his son who was killed after 
alighting from a school bus. (Wallace, Admr. v. Laurel 
County Board of Education et al., Ky. Ct. of App.) . . .| 704,664. 


Minor Struck by Automobile.—Intending to retrieve a ball for 
his companions, plaintiff, a minor, came down a stairway at 
the side of the road. Evidence indicated that he darted into 
the street in a falling and stooping position. It further indi- 
cated the defendant was looking to the side instead of 
directly in front of him. The appeal court refused to disturb 
the judgment entered in favor of the minor and his father. 
(Gates et al. v. McKinnon, Calif. Supreme Ct.) .. . | 704,668 


Collision on Bridge.—A new trial was awarded after a verdict of 
no cause of action against plaintiff who was injured when his 
car collided at the end of a bridge with defendants’ approach- 
ing automobile. The issue was the position of the vehicles 


at the time of the collision and the great weight of the 
evidence indicated that the accident occurred on plaintiff's 
side of the road. (Dandrow v. Campbell et al., N. Y. Su- 
preme Ct., App. Div.).. .] 704,655. 


Collision in Opposing Traffic_—Plaintiff claimed that the driver 
of the truck which approached his automobile on the wrong 
side of the road, cut his unit sharply to the left, the tractor 
clearing the automobile on the left, but the trailer overturn- 
ing upon the car. The truck driver testified that he swerved 
to the left to avoid plaintiff’s car approaching in the center of 
the road and that the tractor cleared the car on its right side, 
but the car struck the trailer and overturned it. The jury’s 
verdict in favor of those responsible for the operation of the 
truck was upheld. (Cornwell v. Highway Motor Freight Line, 
Inc., et al., Mo. Supreme Ct.).. . J 704,661. 


Railroad Crossing Collision.—Plaintiff, acting as administratrix 
for the estate of her deceased husband, was denied recovery 
in a wrongful death action, where it was shown that the 
deceased and the driver of the car in which he was riding as 
a guest, were guilty of contributery negligence in failing to 
observe warning signals. (Louise le and Nashville Railroad 
Co. v. Loveless, Admx., Tenn. Suprem* Ct.) . . .§ 704,669. 


Contributory Negligence at Railroad Cy...sing.—Plaintiff was 
denied compensation for injuries sustained by her intestate 
who was fatally injured in a railroad crossing collision, the 
court holding that the decedent had been guilty of contribu- 
tory negligence. It appeared that he had a clear view of the 
tracks and that he proceeded over the crossing even though 
the car alongside of him stopped. There was also evidence 
that proper signals of the train’s sources had been given. 
(Ulvick, Admx. v. Baltimore & Ohio R. R. Co., Ill. App. Ct.) 

. | 704,639. 


Failure to See and Hear Train.—Plaintiff recovered for injuries 
sustained when his automobile was struck by the cowcatcher 
on defendant’s train at a railroad crossing. The only warning 
which he might have heard was the noise of the moving train 
which at a speed of 80 miles an hour could not have approached 
in silence. It could not be said that he was contributorily 
negligent as a matter of law in failing to see or hear the train, 
and the jury’s conclusion in his favor was upheld. (Pettibone, 
Trustee for Chicago, Indianapolis & Loumsville Ry. Co. v. 
Howard, Ind. Supreme Ct.). . . J 704,646. 


Operation of Gates at Railroad Crossing.—There being evidence 
on which the jury could predicate a finding that defendant 
railroad company’s gate-tender was negligent, the court 
refused to disturb the jury’s finding in favor of plaintiff 
whose son and daughter were killed when the automobile 
in which they were riding was struck by a train. (Hoffman, 
Admr. of H. J. Hoffman v. Boston & Maine R. R.; Hoffman, 
Admr. of E. M. Hoffman v. Same, N. Y. Supreme Ct., App. 
Div.) .. .] 704,654. 


Stopping in Stream of Traffic—Plaintiff’s car, stopped in a 
stream of traffic, was struck from the rear by defendant’s car 
as it came around the truck which had been following plain- 
tiff. Holding that plaintiff had not violated the statute requir- 
ing motorists to stop their vehicles off the paved portion of 
the highway whenever practical, the court upheld the jury’s 
verdict awarding plaintiff property damages sustained in the 
collision. (McCoy v. Fleming, Kan. Supreme Ct.) . . .| 704,648. 


Rear End Collision.—A decision of a trial court denying a 
plaintiff the right to recover damages for injuries sustained 
when she drove her car into the rear end of defendant’s truck 
was properly affirmed by the court of appeals, where it was 
shown that such plaintiff was guilty of contributory negli- 
gence and further that the alleged error in regard to the 
charge to the jury was harmless. (Russell v. Furniture 
Renewal, Inc. et al., Tenn. Supreme Ct.). . .| 704,670. 


View at Intersection Obstructed.—Plaintiff’s and defendant’s 
automobiles collided at an intersection. An embankment and 
some weeds obstructed the view of both drivers as they 
approached the intersection and neither car took the impact 
with its front, but came together in the rear, indicating that 
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both drivers had turned to avoid the collision, Whether or 
not defendant had his car under proper control was an issue 
for the jury and its verdict in favor of plaintiff was upheld. 
(Tate v. Shaver, Ky. Ct. of App.) . . .] 704,665. 


Collision at Intersection.—Plaintiffs recovered damages sustained 
when the car in which they were traveling was struck in the 
center of the right side by defendant’s car at an intersection 
between the stop street on which they were traveling and the 
through highway on which defendant was traveling. The evi- 
dence was conflicting with regard to the behavior of both drivers 
and the jury’s resolution of the disputes in favor of the plaintiffs 
was upheld on appeal. (Swinson et al. v. Nance, N. C. Supreme 
Ct.). . .§ 704,653. 


Failure to Make Complete Stop.—It was held that one who 
comes to a virtual but not a complete stop at an arterial high- 
way, but who fully discharges his duties with respect to 
speed, lookout, control and yielding the right of way, could 
not be said to have contributed causally to an intersection 
collision. (DuBois v. Johnson et al., Wis. Supreme Ct.) 

q 704,650. 


Right of Way at Intersection.—Instruction in effect that the 
driver approaching an intersection must allow a vehicle 
approaching the intersection from his left which enters the 
intersection at a lawful rate of speed an appreciable length 
of time ahead of him to proceed across the intersection was 
erroneous, there being one right of way, and that to the 
vehicle on the right, unless forfeited by an unlawful speed. 
Such instruction necessitated the reversal of a judgment 
entered in favor of plaintiff whose car was struck from the 
right. (Independent Cab Assn., Inc. v. Barksdale, Va. Su- 
preme Ct. of App.).. . 704,640. 


Two Trucks Collide at Intersection.—The truck in which plain- 
tiff was riding was struck from the right at an intersection 
by defendants’ truck. The court found both drivers negligent, 
but, since plaintiff was a guest, the negligence of the driver 
of the truck in which he was riding could not be imputed to 
him and he was entitled to recover from defendants for 
injuries received. (Justice v. Lavagetto et al., Wash. Supreme 
Ct.).. .9 704,671. 


July 3, 1941 


Intersection Collision.—Plaintiff recovered compensation for the 


death of her intestate who was killed when his automobile 
was struck from the left at an intersection by defendants’ 
truck which entered the intersection without deceleration of 
speed. The physical facts and testimony justified the jury’s 
conclusion that decedent had the right al way and that he 
did not realize that defendant driver would not yield until 
too late to avoid the accident. (Johnson, Spec. Adm. v, Far- 
rell, d. b. a. Farrell Contracting Co., et al., Minn. Supreme Ct.) 
. . 704,660. 


Municipal Ordinance v. State Statute.—A city ordinance which 


provided that east and west traffic throughout the city had 
the right of way over traffic north and south was inconsistent 
with the state law giving the right of way to those vehicles 
approaching an intersection from the right. The court's 
refusal to hold the state statute controlling necessitated the 
reversal of a judgment entered against the defendant. (Con- 
stant v. Brown, Okla. Supreme Ct.). . .| 704,647 


Survival Statute Construed—A small child was killed when 


struck in the head by a projection from a truck, owned and 
operated by the respective defendants. It was held, under 
the survival statute, that defendants’ attempted settlement 
with the child’s administrator, her foster parent, was in- 
operative against the child’s natural father. Neither the 
claim nor the recovery became a part of the estate of the 
child. (Cummins et al. v. Woody, Admr. et al., Tenn. Su- 
preme Ct.)...{ 704,657. 


Computation of Appeal Period.—The order vacating and setting 


aside a judgment was reversed and the judgment was rein- 
stated. Thereafter, the losing party appealed. It was held 
that the appeal was timely taken, the court concluding that 
the period during which the judgment was vacated and set 
aside should not be computed as a part of the time within 
which an appeal must be taken. (Volland v. McGee et al, 
Wis. Supreme Ct.). . . | 704,663. 


Correction of Verdict by Jury.—On petition for rehearing it was 


held that plaintiff’s application for correction of verdicts by 
the jury after its poll came too late; such application must 
be made when the verdict is announced. Also, there was no 
error in the assessment of damages against the owner and 
operator of the offending vehicle. (Sparks v. Berntsen et al.; 
Johnson v. Same; Coker v. Same, Calif. Dist. Ct. of App.)... 
7 704,672. 
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